



               ABSTRACT


The study focuses on the Supreme Court as a holder of political power, and analyzes it by means of three Chief Justices, who by virtue of their function are its official leaders.

The Study presents Chief Justices Agranat, Sussman and Landau, who constituted a continuum in terms of Israel’s judicial development. It focuses on the prism of policy and political norms, called “civil rights”, within the framework of the voting behaviour of the Supreme Court in Israel. This broad range of subjects, within which the nation’s values were formed and its character shaped, is a fertile field for the use of judicial discretion, due to the dearth of provisions in the statute law, and general lack of a Constitution.

This study is based on the model of Judges voting behaviour presented by Murphy and Tanenhaus.
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Using this model, we examined two types of variables: (a) sociological characteristics and (b) psychological and cognitive variables. The model exhibits the personal attribute variables of the Judges in a complex form and as factors that indirectly affect judicial voting. Part of the effect of the social background is channelled through professional training and associations, both of which interact with the heredity factor in the process of forming the Judge’s values and role orientations.

The interaction of these psychological and cognitive variable, upon the appearance of the stimulus (case which is raised for judicial consideration), will result in a vote.

Role Orientation was defined as a continuum with Judicial Self-Restaint at one end and Judicial Creativity at the other. It was identified by the following variable:

(1) Adherence to precedents;  (2) Interpretation of statutes;  (3) Social involvement;  (4) The relationship between the judicial authority and the other authorities—legislative and administrative; (5) Patterns and standards of judicial conduct, on and off the bench. These Include : the nature of the wording of decisions; the tendency to refrain from expressing personal opinions; and the responsibilities deriving from the function of the Supreme Court in general and that of the Chief Justice in particular.

The values of political liberalism and conservatism were examined, as expressed in the judges attitudes on the following subjects, within the framework of the “Civil Rights”: (a) Freedom of Conscience and Religion; (b) Political Freedom; (c) The Right of Privacy; (d) Fair Proceedings.

The psychological and cognitive variables were examined, by means of content analysis, of 652 decisions of the judges in question, dealing with Civil Rights. In addition, in order to assess their Role Orientation we examined further 340 of their other judgments, 39 articles written by them, and conducted personal interviews (with Judges Agranat and Landau).

The findings of the content analysis were categorized as follows: 

Attitudes -were classed as liberal, conservative or moderate; Voting Patterns (constituting of the judges judicial output) -were classed dichotomically as either liberal or conservative; The various elements of the Role Orientation were rated on a scale of 1 to 5, ranging from very high creativity (maximum abstention from judicial self-restraint) at one extreme, to maximum abstention from creativity (very high self-restraint), at the other. The results of these elements were weighed in order to arrive at an overall indicator of the degree of judicial creativity/self-restraint of each one of the Judge in question.

Results of the Content Analysis: 
The hypothesis of the study was confirmed, i.e. there is a positive association between the role orientation and the sociological characteristics of the Judges, and on the continuum of creativity versus judicial self restraint; the three judges in question are closer to creativity than to judicial self- restraint. In addition, the hypothesis of the study that there is a positive association between the personal attributes of the Judges and their attitudes was also confirmed, and it was shown that there is inter-pollination between the Judges attitudes and their role orientation.

It was found that the attitudes of the three Judges are generally in the liberal range, attitude patterns shared by all three Judges were found in the area of the Right of Privacy where the largest degree of liberalism was expressed: in the area of Fair Proceedings (due process), where there is a great tension between conservatism and liberalism; and in the area of Freedom of Conscience and Religion, where they gave relatively greater expression to moderate attitudes. In general, it was found that they seldom took moderate attitudes.

Statistical analysis was performed on the factors operating in the voting behaviour model upon which our study was based, by means of the Chi-square (X²) test. The statistical analysis of our study confirms the simplistic model, which indicates the possible existence of a direct association between sociological characteristics and judicial votes, as well as various elements of the voting behaviour model, by showing clear links between the sociological characteristics variables (age, tenure, and the status of the Judge) and the Judge’s voting behaviour and attitudes; and between the Judge’s status and a single variable of his role orientation – involvement in the writing of judgements. In addition, a significant association was found between the Judge’s attitude patterns and his voting behaviour. On the other hand, no association was found between the extent of the judge’s creativity (Role Orientation) and his attitude patterns or voting behaviour. Presumably, due to the fact that our study consists of only three Judges, with minimal variance between them in terms of judicial creativity.

 A comparison of judgements dealing with Civil Rights was made between 652 judgments given by the judges researched and 226 judgments given by benches they did not seat in and were given during their term of leadership, referred to as “Ruling of the Court as a Body”.

The Chi-square (X²) test was used to assess the association between the voting behaviour of the Chief Justices, the subject of our study, and the voting behaviour of the “Court  as a Body”. Our hypotheses that a  positive association would be found between the voting behaviour of the Chief Justice and the “Rulings of the Court as a Body” was disproved, although it was found that in almost all cases the Chief Justices in question were in the majority on the bench on which they sat. Furthermore, notwithstanding the variance between the voting patterns of the Chief Justices in question, the voting patterns of the “Court as a Body” remained consistent throughout the terms of the leadership of all three Judges.
Accordingly, it is evident that the Chief Justices in question did not perform the function of “task leadership” in terms of influencing values expressed in the rulings of the Supreme Court (sans Chief Justice).
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